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Overview
The online skill gaming industry is a rapidly expanding segment in the digital
economy. With the increasing access to affordable broadband and smart devices, this
industry is growing at double digits. In the face of a global economic slowdown, India’s
information technology sector is showing exemplary promise. As many as 40 start-ups
joined the unicorn club in 2021, with over USD 38 billion raised until December 2021².
India has more than 689 gaming startups, which includes more than 200 Indian
operators of fantasy sports and 24 esports broadcast platforms with 17 million
viewership³. In 2017-18, card games were played by 20.69 million gamers⁴. Riding on the
back of a large pool of highly skilled software and services engineers and a booming
Animation Visual Effects, Gaming and Comics (AVGC) industry, the country is also a
key backend development centre for global online skill gaming companies.
The Union Finance Minister in the recent Budget 2022-23 speech indicated the
importance of the mobile gaming industry in India and announced the formation of an
Animation, Visual, Gaming and Comics (AVGC) promotion task force to make India a
global hub for game development and gaming services. Further, the Hon’ble Prime
Minister of India, Shri Narendra Modi also recently stated that India is amongst the top
five countries for the mobile gaming market and is expected to be worth INR 3 lakh
crore (400 billion USD approximately) in the next two years⁶. Recently, Prime Minister
also highlighted that gaming is growing rapidly and has become a large market globally
and youth have adopted this gaming sector rapidly.

² https://inc42.com/buzz/indian-startups-that-entered-the-unicorn-club-in-2021-in-india/
³ https://www.ey.com/en_in/media-entertainment/the-dawn-of-esports-in-india
⁴ https://www.ikigailaw.com/wp-content/uploads/2021/03/IL-and-IAMAI_Digital-gamingreport_02032021.pdf
⁵ https://www.indiabudget.gov.in/doc/Budget_Speech.pdf
⁶ https://www.timesnownews.com/sports/esports/article/maximum-of-our-sportspersons-belong-tofamily-of-farmers-pm-narendra-modi-on-boost-to-sports-sector-in-budget/855924
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By 2022, India will be home to 510 million gamers⁷. Today, India is already the biggest
fantasy sports market in the world with 120 million Indian users. The eSports market is
also expected to amass 1.5 million users by 2025⁸. India’s mobile game market is
forecasted to grow from $1.5 billion of revenue in 2020 to $5 billion by 2025⁹, and
mobile gamers are projected to reach 368 million by 2022¹⁰. Mobile gaming is expected
to triple to a $5Bn+ market opportunity by 2025¹¹. The online card games industry is
also annually growing at 35-40%¹². As such, the online skill gaming sectors have all the
ingredients to spawn a second software revolution. These exemplify the spirit of the
Government of India’s flagship initiatives “Make in India” and “Atmanirbhar Bharat”.
It is important to note that the Hon’ble Prime Minister of India, in his address at
Toycathon 2021¹³, recognised the need to create games that engage, educate and
entertain people. The speech also highlighted the need to be ‘vocal for local’ in the
gaming industry. With regard to the concept of games, he stated that:
“…it is our responsibility to design such alternative concepts which reflect the
basic philosophy of India which is related to the overall human welfare. It should be
technically superior and the elements of fun and fitness should also be encouraged.”
Unlike other digital applications, online skill gaming platforms are devoid of access to a
seamless national market. A key reason behind the disaggregation of market access is
the lack of clear differentiation between diverse formats of online skill games. This
leads to ad-hoc prohibitions where a regulatory framework would be better placed to
deal with issues related to online gaming.

⁷ https://assets.ey.com/content/dam/ey-sites/ey-com/en_in/topics/media-andentertainment/2021/ey-india-media-and-entertainment-sector-reboots.pdf
⁸ https://www.ey.com/en_in/media-entertainment/the-dawn-of-esports-in-india
⁹ https://www.business-standard.com/article/companies/indian-mobile-gaming-sector-revenues-togrow-to-5-bn-by-2025-report-121112401405_1.html
¹⁰ https://www.ikigailaw.com/wp-content/uploads/2021/03/IL-and-IAMAI_Digital-gamingreport_02032021.pdf
¹¹ https://www.sequoiacap.com/india/build/wpcontent/uploads/2021/11/BCG_Sequoia_Mobile_Gaming_Report_2021_11_11.pdf
¹² https://www.ikigailaw.com/wp-content/uploads/2021/03/IL-and-IAMAI_Digital-gamingreport_02032021.pdf
¹³ https://www.pmindia.gov.in/en/news_updates/pms-speech-at-toycathon-2021/
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Historically, the state legislatures have approached ‘gaming’ from the lens of
gambling, through statutes such as the Public Gambling Act 1867, which uses terms
like ‘common gaming house’ and ‘instrument of gaming’ in the context of prohibited
gambling activities in the physical world. The central thrust of this law is to
differentiate between games of chance and games of skill in order to prohibit the
former and exempt the latter. Thus, gaming is traditionally referred to in the context of
gambling, which obfuscates the true nature of the modern skill gaming industry
unequivocally recognised to be a legitimate activity by the Supreme Court of India, and
serves as a barrier to a suitable regulatory understanding.
Therefore, this report identifies the key legal challenges associated with the
regulation of online games of skill and highlights a classification framework that can
inform a more principle-based and regulatory architecture to promote the orderly
growth and development of the sector.
We have divided the report into three sections. In the first section, we have analysed
the concerns of the Online Skill Gaming Industry. This is done by assessing the impact
of the wide scope of gambling laws and the tendency to look at different online games
through the same lens. It recommends an evidence-based approach to policymaking in
this sector and clarity on the territorial jurisdiction of the Centre and the States. In the
subsequent section, we discuss a classification framework that might address some of
these concerns of the citizens, policymakers and the industry. In the end, we have
provided some recommendations for the way forward.

DIGITAL INDIA FOUNDATION| PAGE 3

CLASSIFICATION OF ONLINE GAMES

Concerns of Online Skill Gaming Platforms
All-embracing application of gambling laws
Laws that were designed to prohibit gambling, betting, and wagering also currently
govern online games of skill. In spite of the Supreme Court’s consistent clarification
that the scope of such statutes is limited to games of chance played for money, states
have used them to prohibit online games of skill as well. This approach of clubbing
games of skill with games of chance is stifling the growth of the industry. Online games
of skill, played with or without stakes, do not amount to gambling, betting, or wagering.
This distinction is built into the legislative design of betting and gambling statutes. For
example, Section 12 of the Public Gambling Act 1867 expressly excludes games of skill
from the scope of the law.
Due to being wrongly clubbed with betting and gambling, online games of skill
have faced severe regulatory hurdles. Currently, a patchwork of state-level
gambling and gaming statutes govern the online skill games industry. Some states
like Telangana, Andhra Pradesh and Karnataka have blurred the distinction
between games of skill and games of chance by amending the definition of gaming,
wagering and betting to include any pay to play games including games of skill.
This approach has been criticised by the judiciary.
For example, recently the Karnataka High Court¹⁴ struck down certain provisions of
the Karnataka Police (Amendment) Act, 2021 that extended its scope to prohibit
even games of skill when played for money or otherwise as unconstitutional and
arbitrary. The court held that the terms ‘betting and gambling’ needs to be read
conjunctively to mean and include only games of chance and State government do
not have legislative competence to regulate games of skill under Entry 34, Entry 1
and Entry 2 of List II, Seventh Schedule of the Constitution of India. Further, games
of skill are legitimate business activities protected under Article
¹⁴ Federation of Indian Fantasy Sports v. The State of Karnataka, W.P. No. 22371/2021
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Article 19(1)(g) of the Constitution of India and prohibition of such legitimate business
activities shall be violative of Article 14 of the Constitution of India. The court also
highlighted that users playing online games have a right to freedom of speech and
expression and freedom of being entertained under Article 19(1)(a) and Article 21 of the
Constitution of India.
Similarly, in February 2021 the state of Tamil Nadu passed the Tamil Nadu Gaming and
Police Laws (Amendment) Act, 2021. It amended the Tamil Nadu Gaming Act 1930 and
expanded the scope of its application to include online games of skill, if played for
monetary stakes. The law was challenged before the Madras High Court¹⁵, which
declared it unconstitutional, arbitrary, and irrational and struck down the amended
provisions. The court concluded that the Tamil Nadu government’s decision to expand
the scope of betting and gambling to include games of skill was arbitrary and
unconstitutional. It termed the expansion of the scope of betting and gambling to
include games of skill, as usurpation of powers which the State has not been bestowed
with under the relevant entry i.e., Entry 34 List II, Schedule VII of the Constitution of
India. As recently as September 2021, a Kerala High Court judgment stated that playing
a game of skill for stakes does not alter its status¹⁶ as a skill-based game whether played
online or offline. Thus, even when played for stakes, games of skill do not amount to
gambling, betting, and wagering.

¹⁵ Junglee Games India Private Limited v. State of Tamil Nadu, W.P.Nos.18022 of 2020 etc. August 03, 2021.
¹⁶ Head Digital Works Private Ltd. and Ors. v. State of Kerala
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Need for Evidence Based Criteria
The lack of evidence-based criteria impedes the states’ ability to regulate and
distinguish between diverse categories of games of skill. Consequently, they impose ad
hoc and arbitrary blanket prohibitions that encompass the good and the bad but leave
out the ugly i.e. offshore betting and gambling websites and applications that continue
to be available in states where even skill gaming is banned.
A lack of functional differentiation amongst different types and formats of games of
skill inadvertently extends the scope of its prohibitory action to all formats played for
stakes. Therefore, the challenge before policymakers is to balance social welfare with
innovation in new markets.

DIGITAL INDIA FOUNDATION| PAGE 6

CLASSIFICATION OF ONLINE GAMES

The Rationale for Providing Legal-Regulatory Certainty
The online games of the skill industry are expected to reach INR 155
billion by 2023¹⁷ and have several economic and technology benefits
as listed below. However, the realization of this potential will require
a predictable regulatory environment.
Skill Development: The industry employs around 60,000 people
and has the potential to generate a million jobs by 2030. The
industry has also created skill-based jobs for software engineers,
data scientists, developers, cyber security professionals, live
streamers, coaches, mentors, sports therapists, and marketing
agents. India is becoming a leading hub of technological
innovation in the world. A stable regulatory mechanism will
further help in strengthening India’s global leadership in this
sector.
Foreign Investment: The online mobile gaming sector attracted
at least $ 1.6 billion in investments in August 2020-January 2021.
Estimates suggest that this number will double by 2022-23.
Protecting consumer interest: Legal certainty will ensure
protecting the larger social and public interest concerns and
providing consumers with adequate protection and grievance
redressal mechanisms.
Ease of doing business: Legal certainty leads to predictability of
regulatory outcomes. This reduces the scope of friction between
regulators and stakeholders and thus improves the ease of doing
business in the country.

Historically, subjecting nascent industries to hastily designed regulations have dented
the investment and growth cycles. Thus, it is critical that regulators remain aware of
the specific challenges posed by online games of skill, while designing new
interventions. This will ensure that their interventions are targeted to address specific
harms, without overburdening the industry and the government.

¹⁷ https://assets.ey.com/content/dam/ey-sites/ey-com/en_in/topics/media-andentertainment/2021/ey-india-media-and-entertainment-sector-reboots.pdf
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Territorial Jurisdiction
The Union Government has the exclusive right to legislate on the subject of internet
and internet-based services under Entry 31 of List I of Seventh Schedule of the
Constitution of India.

The Law Commission of India in its 276th report has also

validated this position. The report states that since online betting and gambling are
offered and played over media (telephones, wireless, broadcasting and other like forms
of communication), the Parliament has the legislative competence to enact a law(s)
dealing with the same vide Entry 31, List I of Schedule VII.
Online skill games are offered on a pan India basis over the internet. For inter-State
trade and commerce, the Union Government has been granted exclusive right to
legislate and the State's power is limited to legislate only on matters with respect to
trade and commerce within the State. Online games operate beyond territorial
boundaries, across different states.
Further, it is important to note that the scope of the State’s jurisdiction is limited to the
regulation or prohibition of physical/offline activities within their respective territorial
jurisdictions. Moreover, states do not have the capacity to enforce regulatory actions in
cyberspace. For example, states do not have the power to restrict access to a particular
website or application. If a state had to block access to a certain gaming service within
its jurisdiction, it would have to rely on Section 69A of the Information Technology Act,
2000 – which is central legislation.
To allay these concerns, we think the proposed classification framework can be a
potential way forward.
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Classification Framework
Most states look at online skill games through the lens of the Public Gambling Act
1867, which was enacted to prohibit gambling and betting. Some states, such as
Telangana, Karnataka and Andhra Pradesh, have relied on specific gaming or police
laws, but these too are based on the same fundamental premise - a blurred distinction
between ‘games of chance’ and ‘games of skill’. The online games industry can be
divided into two broad categories: games of chance and games of skill, respectively. For
instance, roulette would be a game of chance, while rummy would be a game of skill, as
the latter requires active inputs and decision-making from players.
Games of Chance
In ‘games of chance’, the element of luck plays a large role in determining the
outcome, while ‘games of skill’ are based on the abilities and talents of the players
involved. Playing games of chance for money amounts to betting or gambling and thus
is prohibited in most states. Some, including Goa, Meghalaya, Nagaland, and Sikkim
allow games of chance in regulated settings depending on their respective state laws.
For instance, Goa allows games of chance to be played for stakes in five-star hotels and
casinos, while Meghalaya and Nagaland allow such games to be played online. Sikkim
allows games of chance to be played for money both online and offline. But, since
online games of chance operate outside the state's jurisdiction, it would require the
Central government to make appropriate regulations.
Another way of playing online games of chance for stakes is through domestic/
offshore sports betting platforms. While it is possible to put an end to operations of
domestic betting platforms using respective states and central laws, the offshore
betting platforms escape the states’ prohibition and allow Indian citizens to place bets
online. It is estimated that the illegal betting market in India is approximately worth
USD 150 billion or nearly 10 lakh crore¹⁸.
¹⁸ https://www.hindustantimes.com/business/with-200-million-on-every-odi-match-illegal-bettingthrives/story-5CDuIIgCrykqM2smIPn7dI.html
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We understand the concerns of regulators as with international transactions taking
place in large volumes, offshore betting platforms are open to misuse as havens of
money laundering. Black money can be channelled through these platforms using
anonymous payment methods like prepaid cards and the use of cryptocurrencies¹⁹ to
obscure its origin. Websites facilitating such transactions operate out of jurisdictions
like Antigua and Costa Rica -- which have lax anti-money laundering frameworks²⁰.
The current state legislation imposing bans on all forms of online gaming have
completely failed to curb their operations, while Indian companies providing skill
games have been unfairly constrained to cease their operations in such states due to
the ban. Therefore, a central regulation or law is needed to plug these escape routes to
ban these illicit transactions.
Games of Skill
Contrary to the misconception, games of skill include both games with stakes and
games without stakes. Under these two broad categories, there exists several different
and distinct categories of games - such as esports, fantasy sports, strategy games,
racing games], and card games. An effective law to regulate online gaming would need
to consider the diversity in this industry and tailor rules broadly for these formats.
Differentiation can be made based on variations in gameplay.
Games with Stakes: Various judgments of the High Courts and the Supreme Court
have recognized that online games of skill even when played with stakes, remain
valid and legal.
Games without Stakes: These are freemium versions of the games of skill and
other games. However, such games usually have an in-app purchase element,
where users can buy multiple items relating to the gameplay.
¹⁹ Online gambling as a money laundering method, Noortje Boere, January 08, 2021. Anti Money
Laundering Centre, The Netherlands. Available at - https://www.amlc.eu/online-gambling-as-a-moneylaundering-method/
²⁰ Jon Mills, Internet Casinos: A Sure Bet for Money Laundering, 19 Dick. J. Int'l L. 77 (2000), available at
http://scholarship.law.ufl.edu/facultypub/585

DIGITAL INDIA FOUNDATION| PAGE 10

CLASSIFICATION OF ONLINE GAMES

Recommendations and Way Forward
Central Regulation: We think the Central Government’s jurisdiction to regulate
wireless and like forms of communication, can be extended to govern online skill
games platforms. Such jurisdiction over services offered over the internet has also
been recognised by the 276th Report of the Law Commission of India. Most of the
online games of skill platforms are intermediaries under the IT Act. The Central
Government may thus enact a model law to regulate such platforms.
Provisions under the IT Act may be used to ensure that platforms maintain a
common level of hygiene. This may include ensuring that gaming content is
appropriately rated, platforms comply with relevant data protection norms, while also
prescribing transparency and disclosure obligations. The Centre can also issue model
guidelines that states can rely on while enacting their own regulations around online
gaming.
State Governments’ Regulations: As held above by various High Courts as well as
the Supreme Court of India, States do not have legislative competence to regulate
online games of skill as these do not amount to betting, gambling or wagering and
hence cannot fall under the State legislative entries i.e. Entry 34, Entry 1 and Entry 2
of Schedule VII of the Constitution of India. Further, since online games of skill
platforms are intermediaries, the jurisdiction to regulate such platforms lies with
the Centre.
However, States may legislate content and formats by way of licensing framework. Any
form of licensing of formats i.e. rummy, poker, fantasy sports, esports etc. which have
been determined judicially as games of skills cannot be regulated under Entry 34 of
List II and an appropriate entry, for example, Entry 33 that deals with “sports,
entertainment and amusement” may be used to enact legislation or regulation in
relation to licensing and regulation of gaming formats.
²¹ Ravindra Singh Chaudhary v. Union of India and Ors., Civil WP No. 20799/2019
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Industry self-regulation- Self-regulation has been acknowledged as an effective
model by the government as well as the judiciary. Recently, the Central
Government provided statutory recognition to the self-regulatory mechanism
adopted by the Online Curated Content industry through the Information
Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021
(Intermediary Guideline Rules).
Historically, transparent and representative self-regulatory regimes have been
instrumental in driving the growth of sunrise industries in a responsible and
consumer-friendly manner. Self-regulation has also been acknowledged as valuable in
the online gaming industry, with the Rajasthan High Court noting the role played by
the Federation of Indian Fantasy Sports (FIFS) for the fantasy sports industry²¹. Here,
the Court appreciated the best practices established by FIFS including a charter and an
ombudsman. All India Gaming Federation (AIGF), a registered not-for-profit society
established in 2016, is the apex self-regulatory industry body for online skill gaming in
India. E-Gaming Federation of India (EGF) is also registered non-profit society to selfregulate e-gaming industry in India.
A dedicated self-regulatory body can develop best practices, code of ethics and
governance and a dispute resolution mechanism for respective categories to ensure
transparency, accountability and ensure consumer interest is protected. Towards this,
best practices observed by the global gaming industry as well as leading jurisdictions
can be looked at.
Below are some first principles adopted by international gaming associations
(Annexure 1) which can be used for a self-regulation framework which can protect the
interests of users, industry stakeholders and regulators. These include -
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Promoting responsible gaming - This principle mandates online gaming
platforms to adopt measures aimed at promoting socially responsible gaming. The
idea is to implement platform level checks which allow users to identify
problematic gaming tendencies and voluntarily undertake steps to address them.
For example, functionalities like time-out and self-exclusion allow users to limit the
duration of their engagement with a certain game, thus addressing issues of
addiction. The principle also promotes the adoption of standards like periodic
audits in order to ensure that the format of the game offered remains fair and
secure against unscrupulous practices like cheating.
User privacy and confidentiality - Online gaming platforms use and generate
data that is personal in nature. These include data like financial information, as well
as inferred data borne out of the analysis of data generated by a user’s gaming
activity. This data is sensitive in nature and its unwarranted disclosure can breach
user privacy. Hence, platforms should comply with existing data protection norms
and take appropriate measures to secure user data.
Protecting Minors - Minors are the most vulnerable gamer demographic. In
addition to their propensity to make ill-informed decisions, they are also vulnerable
to inappropriate content like violence and nudity in certain types of games. In order
to protect minors, platforms adopt measures like age rating to inform their gaming
choices. In the case of games involving financial stakes, platforms enforce agegating mechanisms through detailed KYC.
Financial integrity - A concern specific to games involving monetary stakes is the
misuse of the platform to commit criminal acts like money laundering. To address
this, platforms adopt appropriate Anti-Money Laundering policies.
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Transparency and Disclosure - In order to facilitate informed decision making,
platforms provide all the relevant information to the users. Specifically, they
publish for a general review on their website/app, the terms and conditions and
other policies, which will accurately and clearly specify (without limitation) the
mechanics and rules of the contests, the terms and conditions of each contest, the
points calculation mechanism and the manner of determination of winners, the
prizes and distribution of the prizes.
Responsible advertising - The global online gaming industry employs measures
to ensure that its advertising campaigns are balanced and factually accurate.
Examples of such measures include ensuring that advertisements are not targeted
at minors, users are not encouraged to chase their losses etc. In India, the
Advertising Standards Council of India has come out with comprehensive
guidelines for real money gaming advertisements.
The online games of skill industry has a huge potential to drive economic growth and
generate employment. However, mischaracterisation of such legitimate businesses
with illegal gambling can lead to regulatory outcomes that stymie this potential. To
facilitate market creation, there is a need for enabling a regulatory framework for the
game of skill industry. We think that these measures as minimum self-regulatory
standards will go a long way in addressing regulatory concerns without stifling the
industry through overbearing regulations.
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Annexure I
Principles of Self-Regulation and associated standards
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Source: This is collated from charters of different self-regulatory organisations like FIFS,
AIGF, and the European Gaming and Betting Association.
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